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Criminal Justice-Initiative Statutes and
Constitutional Amendment
Official Title and Summary Prepared by the Attorney General
CRIMINAL JUSTICE. INITIATIVE STATUTES AND CONSTITUTIONAL AMENDMENT. Amends Constitution
and enacts several statutes concerning procedural treatment, sentencing, release, and other matters for accused and
convicted persons. Includes provisions regarding restitution to victims from persons convicted of crimes, right to safe
schools, exclusion of relevant evidence, bail, use of prior felony convictions for impeachment purposes or sentence
enhancement, abolishing defense of diminished capacity, use of evidence regarding mental disorder, proof of insanity,
notification and appearance of victims at sentencing and parole hearings, restricting plea bargaining, Youth Authority
commitments, and other m'1Uers. Summary of Legislative Analyst's estimate of net state and local government fiscal
impact: As the fiscal effect would depend on many factors that cannot be predicted, the net fiscal effect of this measure
Gannot be determined with any degree of certainty. However, approval of the measure would result in major state
and local costs. The measure could: increase local administration costs; increase state administrative costs; increase
claims against the state and local governments relating to enforcement of the right to safe schools; increase school
security costs to provide safe schools; ihcrease the cost of operating county jails by increasing the jail populations;
increase court costs; and increase the cost of operating the state's prison system by increasing the prison population
(estimated to be about $47 million increased annual prison operating costs and $280 million prison construction costs
based on various assumptions).

Analysis by the .Legislative Analyst
Background:
The California criminal justice system is governed by
the State Constitution, by statutes enacted by the Legislature and the people, and by court rulings.
Under the criminal justice system, persons convicted
of misdt'llleanorsmay be fined or sentenced to a county
jail terrn, or both. Those convicted of felonies may be
fined in some cases, sentenced to state prison, or (if
they were under 21 years of age at the time they were
apprehended) Gommitted to the Youth Authority, or
both fined and imprisoned. For some crimes, a person
may receive "probation" in lieu of a prison sentence or
a fine.
Proposal:
This initiative proposps many changes in the State
Constitution and statutory law that would alter criminal
justice procedures and punishments and constitutional
rights. The major changes are summarized below.
Restitution. Under existing law, victims of crime are
not automatically entitled to receive "restihltion" fIom
the person convicted of the crime. (Restitution would
involve, for example, replacement of stolen or damaged
property, or reimbursement for costs that the victim
incurred as a result of the crime.) In some cases, however, the courts release a convicted person on probation,
on the condition that restitution be provided to the
victim or victims.
This measure would grant crime victims who suffer
_ losses a constitutional right to receive restitution. Except in unusual cases, convicted persons would be required to make restitution to all of their victims who
suffer losses. The extent to which restitution would be
made would depend (}n how many convicted persons
have or acquire sufficient assets to make restitution.
The Legislature would be responsible for adopting
laws to implement this section of the measure.
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Safe Schools. The Constitution currently provides
that all people have the inalienable right of "pursuing
and obtaining safety, happiness, and privacy." In addition, statutory law prohibits various acts upon sehool
grounds which disturb the peace of students or staff, or
which disrupt the peaceful conduct of school activit;
This measure would add a section to the State Consb
tion declaring that students and staff of public elementary and secondary schools have the "inalienable right
to attend campuses which are safe, secure, and peaceful."
Evidence. Under current law, certain evidence is
not permitted to be presented in a criminal trial or
hearing. For example, evidence obtained through unlawful eavesdropping or wiretapping, or through unlawful searches of persons or property, cannot be used
in court. This measure generally would allow most relevant evidence to be presented in criminal cases, subject
to such exceptions as the Legislature may in the future
enact by a two-thirds vote. The measu.re could not affect federal restrictions on the use of evidence.
Bail. Under the State Constitution and statutory
law, the courts generally must release on bail all persons
accused of committing a crime, .while they await trial.
The courts may deny bail only for those who are accused of felonies punishable by death if the court determines that the proof of guilt is evident or the presumption of guilt is great.
In fixing the amount of bail, courts are required by
statute to consider the seriousness of the offense with
which the person is charged, the defendant's previous
criminal record and the probability that the defendant
will appear at the trial or hearings of the case. The State
Constitution prohibits courts from setting "excessi'
bail.
The courts also may allow those accused of commitCOlltinuec/ on page 54

Text of Proposed Law
This initiative measure is submitted to the people in accordance
with the provisions of Article II, Section 8 of the ConstitL.tion.
This initiative measure expressly repeals and adds existing proviions of the Constitution, and adds provisions to the Penal Code and
the Welfare and Institutions Code; therefore, provisions proposed to
be deleted are printed in sRHteetit ~ and new provisions proposed
to be added are printed in italic typt:. to indicate that they are new.

PROPOSED LAW
SEC. 1. This amendment shall be known as "The Victims' Bill of
.Rights".
SEC. 2. Section 12 of f'.rticle I of the Constitution is repealed.
SI3&. l~ It J:*lPSeft sMIl ~ ~ aft geil e,. sttffieieftt ~
~ far ~ et'iHtes wftett tfte fttek Me eYi6eM et' Mte ~pesliftlfll
I:ieft ~ Elfeessh e geil ~. Ref ~ l'ef'l:t1ireli.
It J:*lPSeft tftftY ~ ~ aft l!is et' ftep tlWftreeegfli!'lltftee ift

tfte

effltt'H Eitseretisft.
SEC. 3. Section 28 is added to Article I of the Constitution, to

read:
SEC 28. (a) The People of the State of California find and declare that the enactment ofcomprehensive prmisions and laws ensuring a biD of rights for victims of crL.71e, including safeguards in the
crimin2i justice system to fully protect those rights, is a matter of
grave statelvide concern.
The rights of victims pervade the criminal justice system, encompassing not only the right to restitution from the wrongdoers for
financial losses suiTered as a result of criminal acts, but also the more
basic expectation that persons who commit felonious acts causing
injury to innocent victims will be appropriately detained in custody,
tried by the courts, and sufficiently punished so that the public safety
is protected and encouraged as a goal of highest importance.
Such public safety extends to public primary, elementary, junior
high, and senior high school campuses, where students and staffhave
the right to be safe and secure in their persons.
To accomplish these goals, broad reforms in the procedural treatment of accused persons and the disposition and sentencing of con_icted persons are necessary and proper as deterrents to criminal
behavior and to serious disruption ofpeople's lives.
"'
.(b) Restitution. It is the unequivocal intention of the People of
the State of California that .J] persons who suiTer losses as a result of
criminal activity shall have the right to restitution from the persons
cOl1victed of the crimes for losses they suiTer.
Restitution shall be ordered from the convicted persons in every
case, regardless of the sentence ordisposition imposed, in which a
crime victim sulTers .~ loss, unless compelling and extraordinary reasons exist to the contrary. The Legislature shall adopt provisions to
implement this secbon during the calendar year follOwing adoption
of this secb"on.
.
(c j Right to Safe Schools. All shJdents and stallofpublic prin.ary,
elementary, junior high and senior high schools have the inalienable
right to attend campuses which are safe, secure and peaceful.
(d) Right to Truth·in-Evidence. Except as provided by statute
hereafter enacted by a two-thirds vote of the membership in each
house of the Legislature, relevant evidence shall not be excluded in
any criminal proceeding, including pretrial and post conviction motions and hearings, or in any trial or hearing ofajuvenile for a criminal
offense, whether heard in juvenile or adult court. Nothing in this
section shall affect any existing statutory rule of e.vidence relating to
privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103.
Nothing in this section shall affect any existing statutory or constituti~alright~thepre~
.
(e) PuM"c Safety Bail. A person may be released on bail by suffi- .
cient sureties, except for capital crimes when the facts are evident or
the presumption great. Excessive bail may not be required. In setting,
reducing or denying bail, the judge or magistrate shall take into
consideration the protection of the public, the seriousness of the of"fense charged, the previous criminal record ofthe defendant, and the
probability ofhis or her appearing at the tria] or hearing~the case.
Public safety shall be the primary consideration.
A person may be released on his or her own recognizance in the
~~rt's discretion, subject to the same factors considered in setting
bail. However, no person charged with the commission ofany serious
felony shall be released on his or her own recognizance.
Before any person arrested for i. serious felony may be released on

bail, a hearing may be beld before the magistrate or judge, and the
prosecuting attomey shall be'given notice and reasonable opoortunity to be heard on the matter.
When a judge or magistrate grants or denies bail or release on a
person's own recognizance, the re".sons n>r that decision shall be
stated in the record and included in the court:~ minutes.
(I) Use of Prior Lonvictions. Any prior felony conviction of any
person in any criminaJ proceeding, whether adult or juvenile, shall
subsequently be used without limitation for purposes of impeachment or enhancement ofsentence in any criminal proceeding. When
a prior felony conviction is an element of any felony offense, it shall
be proven to the trie,. of fact in open court.
(g) As used in this arn"cle, the term "serious felony" is any crime
defined in Penal Code, Section 1192.7(c).
SEC. 4. Diminished Capacitv; In~-a.nity. Section 25 is added to
the Penal Code, to ,read:
25. (a) The defense of diminished capacity is hereby aboh:vhed.
In a criminal action, as well as any juvenile court proceeding. evidence concerning an accused person's intoxication, trauma.. mental
illness, disease, or defect shall not be admissible to show or negate
capacity to form the particular purpose, intent motive, malice aforethought, knowledge, or other mental state required for the commission of the crime charged.
(b) In any criminal proceeding, including any juvenile court proceeding, in which a plea ofnot guilty by reason ofinsanity is entered,
this defense shall be found by the trier of fact only when the accused
person proves by a preponderance ofthe evidence, that he or ~he was
incapable ofknoWing or under~·tanding the nature and quality of his
or her act and of distinguishing right [rom "'Tong at the time of the
commission of the offense.
(c) Notwithstanding the foreglJing, evidence ofdiminished capacity or ofa menta.l disorder may be considered by the court only at the
time of sentencing or other disposition or commitment.
(d) The provisions of this section shall not be amended by the
Legislature except by statute passed in each house by rollcall vote
entered in the journal, two-thirds of the membership concurring, or
by a statute that becomes effective only when approved by the electors.
SEC. 5. Habitual Crinlinals. Section 667 is added to the Penal
Code, to read:
667. (a) An)' person convicted ofa serious felony who previously
has been convicted of a serious felony il1 this state or of any offeIlse
committed in another jurisdiction which includes all of the elements
of any serious feleny, shall receive, in addition to the sentence imposed by the court for the present offense, a fiI'e-year enhancement
for each such prior conviction on charges brought and tried separately. The terms of the present offense and each enhancment shall nm
consecutively.
(b) This section shall not be applied when the punishment imposed under other provisions oflaw would result in a longer term of
imprisonment. There is no requirement of prior lllcarceration or
commitment for this section to apply.
(c) The Legislature may increase tbe length of the enhancement
of sentence provided in this section by a statute passed by majority
vote of each house thereof.
(d) As used in this section ':~enous felon} ., means a serious j.~lony
listec.' in subdi~islon (c) of Section 1192.7.
(e) The provisions of this section shall not be amended by the
Legislature except by statute passed in each house by rollcall vote
entered in the joumal, two-tllli-ds of the membership concurring, or
bya statute that becomes effective only when approved by the electors.
SEC. 6. Victim's Statements; Pubh"c Safety Determination.
(a) Section 1191.1 is added to the Penal Code, to read:
1191.1 The victim ofan)' crime, or the next ofkin of the victim if
the victim has died, has the right to attend all sentencing proceedings
under this chapter and shall be given adequate notice by the probabon oflicer ofall sentencing proceedings concerning the person who
committed the crime.
The victim or next ofkin has the right to appear, per5Vnally or by
courJSei, at the sentencing proceeding lind to reasonably exjJress his
or hel- views concerning the crime, the person respullsible, and the
need fOr restitution. The court in imposing sentence shall consider

Continued on page 56
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Criminal Justice-Initiative Statutes and
Constitutional Amendment
Arguments in Favor of Proposition 8
It is time for the people to take decisive action against
violent crime. For t)O long our courts and the professional
politicians in Sacramento have demonstrated more concern
with the rights of criminals than with the rights of innocent
victims. This trend must be reversed. By voting "yes" on the
Victims' Bill of Rights you will restore balance to the rules
governing the use of evidence against criminals, you will limit
the ability of violent criminals to hide behind the insanity
defense, and you will give us a tool to stop extremely dangerous offenders from being released on bail to commit more
violent crimes. Your action is as vital and necessary today as
it was in 1978 when I urged Californians to take property taxes
into their I)wn hands and pass Proposition 13. If you believe
as I do that the first responsibility of our criminal justice system is to protect the innocent, then I urge you to vote "yes"
on Proposition 8.
MIKE CURB
Lieutenant Governor

Crime has increased to an absolutely intolerable level.
While criminals murder, rape, rob and steal, victims must
install new locks, bolts, bars and alarm systems in their homes
and businesses. Many buy tear gas and guns for self-protection. FREE PEOPLE SHOULD NOT HAVE TO LIVE IN
FEAR.
Yet, higher courts of this state havG created additional
rights for the criminally accused and placed more restrictions
on law enforcement officers. This proposition will overcome
some of the adverse decisions by our higher courts.
THIS MEASURE CREATES RIGHTS FOR THE VICTIMS
OF VIOLE:"JT CRIMES. It enacts new laws that those of us
in law enforcement have sought from the Legislature without
success.

While there are more people going to state prison than
there were three years ago, only 5.5 percent of those persons
arrested for felonies are sent to state prison. Of those convicted of felonies, one-third go to state prison and the remaining
two-thirds are back in the community in a relatively srort
period of time.
THERE IS ABSOLUTELY NO QUESTION THAT THE
PASSAGE OF THIS PROPOSITION WILL RESULT IN
MORE CRIMINAL CONVICTIONS, MORE CRIMINALS
BEING SENTENCED TO STATE PRISON, AND MORE
PROTECTION FOR THE LAW-ABIDING CITIZENRY.
IF YOl' FAVOR INCREASED PUBLIC SAFETY, VOTE
YES ON PROPOSITION 8.
GEORGE DEUKMEJIAN
Attorney General

Why is it that the Legislature doesn't start getting serious
about a problem until we, the people, go out and qualify an
initiative?
Four years ago it was Proposition 13, which I coauthored, to
cut skyrocketing property taxes.
A year later we had to go to the initiative process to place
a lid on government spending. That effort, the Gann Spending Limitation Initiative, was carried with a landslide 75 percent of the vote"
Today it is the forgotten victims of violent crime that tr
Legislature has so callously ignored. Again, it is up to th~
people to bring about reasonable and meaningful reform.
Your "YES" vote on PropcJition 8 will restore victims'
rights and help bring violent crime under control.
PAUL GANN
PropoIlent, Victims' Bill of Rights

Rebuttal to Argument in Favor of Proposition 8
WHY DON'T THE POLITICIANS SUPPORTING
PROPOSITION 8 TELL YOU WHAT IT REALLY DOES?
Look closely at their arguments. They are simply political
slogans and anticrime propaganda.
Every responsible citizen opposes crime, but we should also
be very HESITANT to make RADICAL cha'1ges in our Constitution.
Yet Proposition 8 does just that" .. it needlessly reduces
your personal iiberties . . . and clearly harms true efforts to
fight crime.
CONSIDER THESE EFFECTS OF PROPOSITION 8:
Takes away everyone's right to bail. (Compare Proposition 4, which targets only violent felons.)
Allows strip searches of minor traffic offenders.
Condones the use of wiretapping and seizure of your
telephone and credit records without a warrant.
Permits spying on you in a public restroom.
Either Proposition 8 takes away your rights, or it is unconstitutional ... in which case valid criminal convictions will
be throVin out.
The other reason they say nothing specific is that MUCH
OF PRO?OSITION 8 IS ALREADY LAW. These hws:
34

Send mentally disordered sex offenders to prison.
Eliminate the diminished capacity defense.
. Provide life sentences for habitual criminals.
Guarantee victim input.
Place controls on plea bargaining.
Restrict bail for violent felons (Proposition 4).
Proposition 8 will undermine these new laws by imposing
its confusing language on top of clear, well-thought-out reforms,
Proposition 8 is the kind of abuse of the initiative process by
political candidates which should be condemned. If you care
about your privacy ... and especially if you care about effective, responsible law enforcement ... VOTE NO ON
PROPOSITION 8.
RICHARD L. GILBERT
District Attorney, Yolo CouIIty
STANLEY M. RODEN
District Attorney, Santa Barbara County
TERRY GOGGIN
"[ember of the Assembly, 66th District
ChairmllIl, Committee on Lnminal Justice

Arguments printed on this p9ge are the opinions of the authors and have not been checked for accuracy by <lny official agency

Crhninal Justice-Initiative Statutes and
Constitutional Amendment
Argument Against Proposition 8
You're afraid of uime-and you have the right to be.
If Proposition 8 would end crime, we would be t.he first to
urge you to vote for it.
But Proposition 8 is a hoax ... there is no other way to
describe it.
Some ambitious politicians may think this ill-conceived
measure helps them. It will certainly help k~ep an army of
appellate lawyers fully employed ...
But it will not reduce crime, help victims. (Ir get dangerous
criminals off the streets.
As professior..als, charged with the responsibility of controlling crime and prosecuting criminals ... we ask YOU to
PLEASE VOTE NO on PROPOSITIOl\" 8.
Proposition 8 is so badly '·.vritten it mangles nearly every
aspect of the criminal justice system it tou~hes.
READ the PROBLEMS it will cause:
UNCONSTlTUTIO~AL

TNITIATIVE TAKES
CONVICTED KILLERS OFF DE..\'TH ROW
Even some of Proposition 8's supporters agree it. may be
unconstitutional. But unconstitutional laws cause Sf'ntences to
be overturned. Thirty convicted killers wue recentlv taken
off death row because of one ul1constitutlOmlI line in the 1978
Death Penalty Initiative.
CONVICTING PEOPLE LIKE THE "FREEWAY
KILLER" NEARLY IMPOSSIBLE
Proposition 8 seeks to stop plea bargaining. Its wording,
however, would take away law enforcemen':'s ability to negotiate with crimina j to get them to testify against each other
... This is how the "Freeway Killer" was ,xmvicted. It is how
law enforcement fights organized crime and gang violence.
FREES DEFENSE LAWYERS TO SMEAR POLICE
WHO TESTIFY TN COtRT
Under current law, a defense lawyer cannot attack the
character c f a police witness. If Proposition 8 passes he could.

REQUIRES MILLIONS OF DOLLARS IN NEW COeRT
PROCEDURES-BUT NO MONEY TO PAY FOR THEM
Look at the cost of Proposition 8 at the top of this measure.
Why is it so expensive?
A major share is for extra court hearings and elaborate new
red tape in every criminal case-most of which are misdemeanors. This will require more courts, judges, clerks, and
probation ofi'icers.
Proposition 8 does not provide one cent to pay for these
things.
COURTS IN CHARGE OF PUBLIC SCHGOLS
Nobody knows what the so-called "safe schools" section
means. The likely result of this provision is constant court
battles over compliance. This will no doubt lead to judges
TUnning some of our schools. It also could give children the
constitutional right to refuse to attend school.
.
VICTIM RESTITUTIOl\--A MEAMNGLESS PROMISE
What good is a right to restitution when so many victims are
harmed by criminals who can't pay? (Ever been hit by an
uninsured motorist?) Besides, victims already have the right
to collect from criminals who can pay.
PROPOSITION 8-A POLITICAL PLOY
As professionals, we know our criminal justice system needs
carefully written, tough, constitutional laws and procedures.
Proposition 8 is none of these. It makes it harder to convict
criminals, will lead to endless appeals, and will create chaos
in the legal system.
It may be good politics, but it is bad la,,,'.
PLEASE, VOTE NO ON PROPOSITION 8.
RICHARD L. GILBERT
District Attorney, Yolo County
STANLEY M. RODEN
District Attorney> Sallta Barbara County
TERRY GOGGIN
Member of the Assembly, 66th District
Chairman, Committee on Criminal Justice

Uebuttal to Argument Against Proposition 8
LAW ENFORCEMENT SUPPOHTS PROPOSITION 8
8 has been endorsed by more than 250 police
chIefs, sheriffs and district attorneys. It has the support of
more than 30,000 rank-ana-file polic~ officers.
~enior ~ssistant Attorney General George Nicholson, a
chief archltect of the Victims' Bill of Rights and a former
rr,urder prosecutor, has called Proposition 8 "the most effective anticrime program ever proposed to help the forgotten
victims of crime."
ANTICRIME LEGISLATIVE LEADERS
SUPPORT PROPOSITION 8
" PropOSiti?:} 8 coa.uthor ~\.ssemblywoma'[l Carol Hallett says,
A generation of VIctimS .l1ave been ignored by our Legislature, thanks to the Assembly Criminal Justice Committee.
opositi~n 8 takes the ha':ldcuffs off the police and puts them
_1 the cnminals, where they belong."
~rop0sition

--------------_._---

THE PEOPLE SUPPORT PROPOSITION 8
Throughout California, hundreds of thousands of your fellow citizens carried aDd signed petitions to place this vital
initiative on the ballot. Many of these people have lost family
members or are themselves victims of crime.
But they are not only victims of crime, they are victims of
?ur criminal justice system-the liberal reformers, lenient
Judges and behavior modification do-gooders who release
hardened criminals again ~md again to victimize the innocent.
It's time to restore justice to the system.
VOTE YES FOR VICTIMS' RIGHTS.
VOTE YES ON PROPOSITION 8
PAULGANN
Proponent, Hctims' Bill of Rights

Arguments printed on thi. page are the opinion!. of the authors and have not been checked for accuracy by any official ..gency
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donee (person receiving the gift). That is, a separate
gift tax computation is made for the gifts to each donee,
rather than making one computation based on the total
value of the gifts from a single'donor (the person giving
the gift) to all donees. The specific exemptions and
rates of tax are the same as under the Inheritance Tax
Law.
2. Valuation

For purposes of the Gift Tax Law, the property which
is the subject of the gift is valued at its market value on
the date of gift. Unlike the Inheritance Tax Law (see
Section 4), the Gift Tax Law does not contain a provision for the special use value of real property.
3. Exclusions
Gifts made to the spouse of the donor during the
donor's lifetime are excluded from the gift tax. The Gift
Tax Law also excludes gifts made to government agencies and charitable organizations and gifts of intangible
personal property belonging to a donor who resided in
a territory or state of the United States, other than California, at the date of gift. The Gift Tax Law does not
provide an exclusion for a gift of insurance, nor does it
provide an exclusion for gifts of an interest in a public
peHsion or retirement plan.
The Gift Tax Law does provide a $3,000 annual exclusion for gifts to each donee. That is, in each year a donor
may make gifts of up to $3,000 to each donee without
incurring any gift t,ax.

4. Gift Tax Returns and Determination of the Tax
Under the Gift Tax Law, the donor is required to file

Proposition 8-Analysis-Conhiwed From page 32
ting a crime to be ,released without bail upon their written promise to appear in court when required. The
failure to appear in court as promised can result in
additional criminal charges being· filed against the accused.
Court decisions have held that the purpose of bail is
to assure that the defendant ,'.!ill appear in court to
stand trial, rather than to protect the public's safety,
This measure would amend the State Constitution to
give the courts discretion in deciding whether to grant
bail. It would, however, continue the prohibition on bail
in felony cases punishable by death when the proof of
guilt is evident or the presumption of guilt is great.
In addition, the measure would add to the State Constitution a provision requiring the courts-in fixing, reducing, or denying bail or permitting release without
bail-to consider the same factors that they now are
required by statute to consider in fixing the amount of
bail. It would also make protection of the public's safety
the primary consideration in bail determinations. Moreover, the measure would prohibit the courts from
releasing without bail persons charged \vith certain
felonies.
Finally, the measure would require the court to state
for the record its reasons for deciding to (a) grant or
54

quarterly with the state a gift tax return reporting the
gift or gifts made.
5. Payment of Tax
Both the donor and the donee vf a gift are liable for
the gift tax, but the donor has primary responsibility for
the tax.
The tax becomes delinquent on the last day allowed
for filing a return. Any delinquent gift tax accrues interest at the rate of 12 percent per annum until the tax,
plus interest, is paid in full.
The Gift Tax Law does not contain provisions for
installment payments, nor does it allow for an adjusted
rate of interest for late payment of the tax.
6. Penalties
If a gift tax return is not filed when due, it is subject

to a penalty equal to 5 percent of the tax ()wed. Additional penalties are imposed in cases involving such
matters as fraud or willful failure to file a return.
7. Interest on Refunds
In the case of overpayment of the gift tax due, interest is allowed on the refund of the excess payment. If
the overpayment is due to an error or mistake on the
part of the taxpayer, the interest on the refund is computed at a specified rate, not to exceed 7 percent per
annum. If the overpayment does not reflect an error or
mistake on the part of the taxpayer, interest on the
refund is computed at the rate of 12 percent per annum. Interest is allowed from the date on which the
payment of the tax would have become delinquent, if
not paid, or the date of actual payment, whichever is
later.

deny bail or (b) release an accused person without bail.
Prior Convictions. The measure would amend the
State Constitution to require that information about
prior felony convictions be used without limitation to
discredit the testimony of a witness, including that of a
defendant. Under current law, such information may
be used only under limited circumstances.
Longer Prison Terms. Under existing law, a prison
sentence can be .increasedfrom what it otherwise
would be by from one to ten years, depending on the
crime, if the convicted person has served prior prison
terms, and a life sentence can be given to certain repeat
offenders .. Convictions resulting in probation or commitment to the Youth Authority generally are not considered for the purpose of increasing sentences, and
there are certain limitations on the overall length of
sentences.
This measure includes two provisions that would increase prison sentences for persons convicted of specified felonies. First, upon a second or subsequent conviction for one of these felonies, the defendant could
receive, on top of his or her sentence, an additional
five-year prison term for each such prior conviction,
regardless of the sentence imposed for the prior conviction. This provision would not apply in cases where
other provisions of law would result in even longer pris-

on terms. Second, any prior felony con viction could be
used without limitation i:1 calculating longer prison
terms.
Defenses of Diminished Capacity and Insanity. The
measure would prohibit the use of evidence concerning
a defendant's intoxicatinn, trauma, mental illness, disease, or defect for the purpose of proving or contesting
whether a defendant had a certain state of mind in
connection with the commission of a crime. Legislation
enacted in 1981 signifICantly limited use of this type of
evidence.
This measure would provide that in order to be found
not guilty by reason of insanity a defendant must prove
that he or she (1) was incapable of knowing or understanding the nature and quality of his or hel actions and
(2) was incapable of distinguishing right from wrong at
the time of the crime. These provisions could increase
the difficulty of proving that a person is not guilty by
reason of insanity.
If this measure is approved, evidence of diminished
mental capacity or a mental disorder could be considered at the time of sentencing.
Victim Statements. Under existing law, statements
of victims or next of kin are requested for various reports which are submitted to the court. In many cases,
parole boards are not required to notify victims or next
of kin about 'hearings.
This measure would require that the vict~ms of any
crimes, or the next of kin of the victims if the victims
have died, be notified of (1) the sentencing hearing and
(2) any parole hearing (if they so request) involving
persons sentenced to state prison or the Yol1th Authority. During the hearings, the victim, next of kin, or his
or her attorney would have the right to make statements to the court or hearing board. In addition, this
measure would require the court or hearing board to
state whether the convicted person would pose a threat
to public safety if he or she were released on probation
or parole.
Plea Bargaining. The measure would place restrictions on plea bargaining in cases involving specified
felonies and offenses of driving while under the influence of an intoxicating substancE'. "Plea bargaining" is
a term used to describe situations in which the defendant agrees to plead guilty in exch1illge for a reduc3d
charge or sentence.
Exclusion of Certain Persons from Sentencing to the
Youth Authority, Under current law, persons who
commit certain sex crimes at the age of 18 years or older
:LId some other youthful offenders are net sent to the
Youth Authority. This measure would prohibit sending
to the Youth Authority persons who were 18 years of
age or older at the time they committed m.urder, rape,
or other specified felonies. As a result, they would be
sentenced to state prison or local jails, or ::-eceive probation.
Mentally Disordered Sex Offenders. This measure
contains a provision which would have changed the law
:oncerning the treatment of certain sex offenders.
Ho\vever, legislation enacted in 1981 achieved the same
purpose. Consequently, this provision has no effect.

Fiscal EffeC't~
The net fiscal effect of this measure cannot be determined with any degree of certainty. This is because the
fiscal effect would depend on many factors that cannot
be predicted. Specifically, it would depend on:
• how various provisions are implemented by the
Legi.slature, local governments, and school districts,
• h0w the rights established by the measure are enforced by the courts,
• how mllny persons are incarcerated in state prison
or detained in county jails for longer periods of
time,
... how the various provisions affect criminal behavior
(tha~ is, to what extent the measure has a deterrent
effect), and
• how the criminal justice system reacts to the measure.
We conclude, however, that approval of the measure
would result in major state and local costs. This is becaus~ tl-te measure, taken as a whole, could:
• increase local administration costs (for example,
there would be a cost to implement the restitution
procedure:> and to notify victims of seatencing
hearings) ,
.. i'.wrease state administrative costs (for example,
there would be a cost to notify victims I)f parole
nearings) ,
• increase claims against the state and local governments relating to enforcement of the right to safe
schools,
• increase school security costs to provide safe
schools,
• increase the cost of operating county jails by increasing the jail, populations (for example, more
persons accused of crimes could be denied bail in
order to assure public safety and more persons
could be detained in jail while awaiting trial due to
the elimination of plea bargaining),
• increase court costs (for example, costs could increase due to more extensive bail hearings and the
elimination of plea bargaining), and
• increase the cost of operating the state's prison system by increasing the prison population (for example, by increasing terms for certain repeat offenders). Based on various assumptions, the
Department of Corrections estimates that the
provisions that would result in longer prison terms
for repeat offenders would lengthen the terms of at
least 1,200 persons each year. The department
states that this estimate may be low for several reasons. In addition, the measure's impact on conviction and sentencing trends and patterns cannot be
predicted. As a result of these uncertainties, we cannot estimate how many persons would serve longer
prison terms if this measure is approved. If, however, 1,200 persons per year were to receive the new
sentences instead of the sentences provided under
current law, annuaJ state prison operating costs
would increase by about $47 million (in 1982-83
prices) by the mid-l990s. This cost estimate assumes
that the state':; prison population would be about
3,600 higher than under existing law. In addition,
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the state might need to spend up to $280 million (in
1982 prices) to construct facilities to house these
additional prisoners. The construction cost estimate
assumes that existing standards for prisons would be
followed when the new facilities were constructed,
and that the custody levels (for example, maximum
Proposition S-Text-Continued from page 33

the statements of victims and next of kin made pursuant to this section and shalJ state on the record its conclusion concerning whether
the person would pose a threat to pubJic safety ifgranted probation.
The provisions ofthis. section shall not be amended by the Legislature except by statute passed in each house by rollcall vote entered
in the journal, two-thirds of the membership concurring, or by a
statute that becomes effective only when approved by the ejectors.
(b) Section 3043 is added to the Penal Code, to read:
304J. Upon request, notice of any hearing to review or consider
the parole eHgibilityor the setting ofa parole date For any prisoner
in a state prison shall be sent by the Board of Prison Terms at least
30 days before the.ilearing to any victim ofa crime committed by the
prisoner, or to the next ofkin of the victim if the victim has died. The
requesting party shall keep the board apprised of his or her current
mailing address.
The victim or next of kin has the right to appear, personally or by
counsel, at the hearing and tv adequately and reasonably express his
or her vieWY concerning the crime and the perSall respollSible. The
board, in deciding whether to release the perSOll 011 parole, shall
consider the statements of victims and next ofkin made pursuant to
this section and shall include in its report a statement of whether the
person would pose a threat to plIbHc safety if released on parole.
The provisions ofthis section shall not be amended by the Legislature except by statute passed in eac.~ hc··.~e by rollcall vote entered
in the journal, two-thirds 01 the membership concurring, or by a
statute that becomes effective only when approved by the electors.
(c) Section 1767 is added to the Welfare and Institutions Code, to
read:
1767. Upon request, writtellllotice ofany hearing to c"n"}der the
release on parole of any person under the control of the Youth Authority for the commission of a crime or committed to the authority
as a person described in Section 602 shall be sent by the Youthful
OI1ender Parole Board at least 30 days before the hearing to any
victim of a crime committed by the person, or to the next of kin of
the victim if the victim has died. The requesting party shall keep the
board apprised ofhis or her current mailing address.
The victim or next ofkin has the right to appear, personallyor by
counsel, at the hearing and to adequately and reasonably express his
or her views concerning the crime and the person responsible. The
board, in deciding whether to release the person on parole, shall
consider the statements of victims and next ofkin made pursuant to
this section and shall include in its report a statement of whether the
person would pose a threat to pubHc saf"ety ifreleased on parole. The
provisiollS of this section shall not be amended by the Legislature
except /J.vrtatute passed in each house by rollcall vote entered in the
journal, tWo-thirds ofthe membership concurring, or bya statute that
becomes elTective only when approved by the electors.
SEC. 7. Limitation of Plea Bargaining. Section 1192.7 is added
to the Penal Code, to read:
1192.7 (a) Plea bargaining in any case in which the indictment or
information chargns any serious felony or any ofTense ofdriving while
under the inBuence of alcohol, drugs, narcotics, or any other intoxicating substance, or any combination thereof, is prohibited, unless
there is insufficient evidence to prove the people s case, or testimony
of 2 material witness cannot be obtained, or a reduction or dismissal
would not result in a substantial change in sentence.
(b) As used in this section "plea bargaining" means any bargaining, negotiation.. or discussion between a crJ1linaJ defendant, or his or
her counsel, and a prosecuting attorney or judge, whereby the de-
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security) required for the additional inmates would
match current housing patterns. To the extent that
some of the additional prisoners could be housed by
crowding existing facilities, both the estimated op·
erating and construction costs could be reduced.

fendaIlt agrees to plead guilty or nolo contendere, in exchange for any
promises, commitments, concessions, assurances, or consideration by
the prosecuting attorney or judge relating to any charge against the
defendant or to the sentencing of the defendant.
(c) As used in this section "serious felony" means any of.the following:
(1) Murder or voluntary manslaughter; (2) mayhem; (3) rape; (4)
sodomy by force, violence, duress, menace, or threat ofgreat bodily
hann; (5) oral copulation by force, violence, duress, menace, or threat
of great bodirv harm; (6) lewd acts on a child under the age of 14
years; (7) any felony punishable by death or imprisonment in the
state prison for life; (8) any other felony in which the defendant
inDicts gr;:at bodily injury on any person, other than an accomplice,
or any felony in which the defendant uses a firearm; (9) attempted
murder; (10) assault with intent to commit rape or robbery; (11)
assault with a deadly weapon or instrument on a peace oHicer; (12)
assault by a life prisoner on a noninmate; (13) assault with a deadly
weapon by an inmate; (14) arson; (15) exploding a destructive device
or any explosive with intent to injure; (16) exploding a destructive
device or any explosive causing great bodily injury; (17) exploding a
destructive device or any explosive with intent to murder; (18) burglary ofa residence: (19) robbery; (20) kidnapping; (21) taking ofa
hostage by an inmate of a state prison; (22) attempt to commit a
felony punishable by death or imprisonment in the state prison for
life; (23) any felony in which the defendant personally used a dangerous or deadly weapon; (24) selling, furnishing, adm.inistering or providing heroin, cocaine, or phencyclidine (PCP) to a minor; (25) any
attempt to commit a crime Hsted in this subdivision other than an
assault.
(d) The provisions of this section shall not be amended by th
Legislature except by statute passed in each house by rollcall vote
entered in the journal, two-thirds of the membership concurring, or
bya statute that becomes effective onrv when approved by the electors.
SEC. 8. Sentencing. Section 1732.5 is added to the Welfare and
Institutions Code, to read:
1732.5 Nqtwithstanding any other provision oElaw, no person convicted of murder, rape or any other serious Felony, as defined in
Section 1192.7 of the Penal Code. committed when he or she was 18
years of age or older shall be co~tted to Youth Authonty.
The provisions of this section shall not be amended by the Legisla·
ture except by statute passed in each house by rollcall vote entered
in the journal, two-thirds of the membership concurring, or b;' a
statute that becomes effective only when approved by the electors.
SEC. 9. MentallyDisordered Sex Offenders. Section 6331 is added to the Welfare and Institutions Code, to read:
6331. This article shall become inoperative the day after the election at which the electors adopt this section, except that the article
shall continue to apply in all respects to those already committed
under its provisions.
The provisiollS ofthis section shall not be amended by the Legislature except by statute passed in each house by rollcall vote entered
in the journal, two-thirds of the membership concurring, or by a
statute that becomes effective only when approved by the electors.
SEC. 10. If any section, party, clause, or phrase of this measure or
the application thereof to any person or circwnstances is held invalid,
such invalidity shall not affect other provisions or applications of the
measure which can be given effect without the invalid provision or
application, and to this end the provisions of this measure are severable.

